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ABSTRACT 
The amendment of Article 20 of Law Number 13 of 2016 concerning Patents through Article 107 of 
Law Number 11 of 2020 concerning Job Creation raises concern. The public shows concern that 
their accessibility rights to get medicines in order to fulfill the right to health will be restricted. There is 
a conflict of interest between Government of obligation to fulfill its right to access 
medicine and its commitment to international agreements. This study used a doctrinal approach 
by analyzing secondary data. Specifically, it analyzed various policies related to the provision of 
medicines by government as part of it s obligations to fulfill the right to health of its citizens. The 

obligation to fulfill the accessibility of patent medicine 
is carried out through several policies. These policies include the policy on the development of the 
pharmaceutical industry for medicine raw materials and innovative medicine. There is also the policies 
on ensuring the safety and efficacy of medicine through medicine registration. The government also 
fulfills the accessibility of patent medicine through the policies for medicine availability in urgent 
circumstances with the implementation of patent held by the government (governmental use). In 
addition, there is also the policy of independence in the use of domestically produced medicine. The 
policy on the obligation to apply local patent that can be replaced by importing does not really affect 
the availability of patent medicine. It is because the technological capabilities of the pharmaceutical 
industry are still limited to the ability to formulate medicine. Indonesian pharmaceutical industry does 
not yet have the ability for the development of innovative medicine. Furthermore, the government 
issues various policies and regulations to facilitate the acceptance of qualified generic medicine. It is 
done to meet the needs of the community, as well as to fulfill the right to health for the community as 

-diversity needs mandatory policies 
for national pharmaceutical companies to develop raw materials for biopharmaceutical medicine. 
Keywords: policy; right to health; patent medicine 

INTRODUCTION

Background

The right to health is part of human rights. 
Health problems do not stand alone but are 

closely related to other factors in human life.

Political, economic, legal, educational, social 
and cultural aspects greatly affect the quality of 

individual and community health in a country.1

1 Marlies Hesselman, Socio-Economic Human 
Rights in Essential Public Services Provision

JURNAL ILMIAH KEBIJAKAN HUKUM 
Volume 16 Number 1, March 2022: 19 - 40 
Jurnal Nasional SINTA 2, Accredited No: 164/E/KPT/2021 
p-ISSN: 1978-2292 (print) e-ISSN: 2579-7425 (online)
This work is licensed under a Creative Commons Attribution-NonCommercial 4.0 International Licens

LENOVO
Highlight

LENOVO
Highlight



1

MENTAL AND PHYSICAL CAPABILITY AS THE REQUIREMENT 
FOR INDONESIAN PRESIDENTIAL CANDIDATE: LEGAL RATIO 
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ABSTRACT
The Third Amendment to the 1945 Constitution has regulated new requirements for presidential 
candidates. One of which is the requirement to be mentally and physically capable of carrying out the 
duties and obligations of the presidential office. This research aims to find the reason for formulating 
norms or legal ratio of the formation of such a requirement. The nature of this research is qualitative 
research using a normative-empirical and comparative approach. The results reveal several legal 

ratios of the requirement. First, the requirement is considered important because the president has 
the highest position within the governmental structures. Second reason refers to the close relation 
between health and decision-making matters, and the third demonstrates reasonable and justifiable 
limitations from the perspective of human rights. Comparison with several countries exposes that 
the requirement is fundamental since the president has dual functions, namely a head of state and 
a chief of government. This research also exhibits that the legal basis of the requirement is not in 
accordance with the 1945 Constitution since the existing regulation takes the form of the Decree of 
the General Election Commission. Therefore, this research recommends the appropriate legal basis 
to further regulate mental and physical requirements by law which regulates some fundamental 
principles dealing with such requirements.

Keywords: legal ratio; mental and physical; the requirement of a presidential candidate; 
health requirements

INTRODUCTION

Background

The constitution  is  the  supreme  law  
of the land or the highest law in a state.1 It 
contains the regulations related to the filling 
of state organizational positions. These 
regulations will decide the eligibility conditions 
or requirements to fill state organizational

1 Dahlan Thaib et al., Teori dan Hukum Konstitusi
(Jakarta: Raja Grafindo, 2017), 12.

positions,2 including the presidential position 

(fitness and propriety of presidential 
candidates). One of the requirements for the 
presidential candidate, as stated in the Third 
Amendment to the 1945 Constitution of the 
Republic of Indonesia (the 1945 Constitution),

2 Elliot Bulmer, What is a Constitution? Principles 
and Concepts: International IDEA Constitution-
Building Primer 1, Second edition (Sweden: 
International Institute for Democracy and Electoral 
Assistance, 2017), 6-7.
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