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Creditors of Encumbrance Rights Holders in the 

Debtor's Bankruptcy in Indonesia 
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Muhammad Shafiyuddin Wafi5 
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 1,2,3,4,5Faculty of Law, Diponegoro University Semarang, Indonesia  

 
 

Abstract. Encumbrance Rights is one of the material guarantees. The main function of 
guarantees is to provide creditors with confidence that the debtor will carry out the 
agreement. The existence of collateral gives a preferred position to the creditors of 
encumbrance rights holders. In addition, Encumbrance Rights Holders also hold the 
position as separatist creditors. This is confirmed in the Encumbrance Rights Act and the 
Bankruptcy Act. On the other hand, the Bankruptcy Law also regulates the existence of a 
waiting period which undermines the rights of separatist creditors. The study aims to 
create a model to resolve conflicting legal norms to provide legal protection to creditors 
of encumbrance rights holders in debtor bankruptcy. The research uses socio legal 
research method. The facts show that there is a conflict of legal norms regarding the 
arrangement of Encumbrance Rights Holder between the Encumbrance Right Guarantee 
Act and the Bankruptcy Act, resulting in a dispute in the implementation of the 
encubrance rights in the case of a bankrupt debtor. This results in the absence of legal 
certainty and lack of legal protection for creditors of Encumbrance Rights Holder. 
 
Keywords: Conflict, Legal Norms, Encumbrance Rights, Separatist Creditors, 
Bankruptcy 
 
 

 
1. Introduction  

 
Legal norms contain legal principles and regulations.[1] A law must contain three basic 

values, namely, justice, expediency and legal certainty. [2] One of the legal norms in business 
activities is the regulation of collateral. 

A company’s need for capital can be fulfilled internally and externally. In fulfilling this 
need for capital from external sources, financial institutions face a high risk, hence it requires 
collaterals. Guarantees are used to provide security against default risk in business practices. 
[3] For the security of creditors from the risk of default on creditor receivables, it is important 
to control moral hazards in financial institutions and ensure financial sustainability from 
public intervention. [4] Regulation on mortgages is needed in credit management to anticipate 
the risks that financial institutions have to face. [5] 

The principle of guarantee in various countries including Indonesia, for immovable 
objects uses mortgages. Mortgages are contracts to convince creditors to pay off debtors' 
debts. [6] Mortgages become one of the considerations for creditors in assessing the debtor’s 
eligibility. [7] After its entry into force, the Encumbrance Act sets forth that if a land becomes 
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Abstract. The research objective is to determine the implementation system, product 
differentiation strategy of sharia credit card products. Methodologically, this research 
used a qualitative method with primary and secondary data sources. Data collection 
techniques in the form of questionnaires to customers using iB Hashanah Card. Data 
processing techniques using the AHP method. The first research result, iB Hasanah 
Card is a system of implementation by DSN-MUI Number 54, the product 
differentiation strategy uses four indicators, namely Features, Product Adjustment, 
Quality of Conformity, and Easily Improved. Third, analysis of differentiation strategies 
for iB Hasanah Card Classic products, Gold, and Platinum on the decision to choose 
sharia credit card products using the AHP method resulting from Synthesis with 
Formula to Goal that has been processed through selection experts with inconsistency 
value of 0.06 for the results of excellence owned by iB Hasanah Card Gold. 
 
Keywords: Sharia Credit Cards, Differentiation Strategies, AHP 
 

1. Introduction 
 

According to Bank Indonesia (BI) payment statistics data quoted by CNBC Indonesia, the 
total credit card transactions reached Rp. 297.4 trillion over the past year, with a transaction 
volume of 326.9 billion[1], it means that the development of credit card usage is increasing 
because there are many conveniences obtained from the use of credit cards. In addition to the 
convenience in submitting applications, credit cards have many benefits for users, especially 
for those who frequently travel, both for business and travel because credit cards are acceptable 
to make transactions in various countries.[2] 

Credit cards are not only issued in conventional banks, but several sharia banks have also 
issued. BNI Sharia as one of the sharia banks issued credit cards, namely iB Hashanah Card. iB 
Hasanah Card can be used to shop both domestically and overseas, to purchase various 
merchants, withdraw cash through ATMs, pay various bills (electricity, water, telephone, cable 
tv, tuition fees payment), to purchase plane tickets and other facilities as quickly as a credit 
card. It is because Master Card International also supports the iB Hasanah Card. Thus, it used 
at nearly 30 million merchants, and ATMs marked with Master Card or Cirrus logo worldwide 
[3].  

BNI Syariah issues three types of iB Hasanah Card, namely: iB Hasanah Card Classic; iB 
Hasanah Card Gold; and iB Hasanah Card Platinum. Some significant differences between the 
three credit cards lie in the credit card limit and monthly membership fee. These 3 three credit 
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