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FORGIVENESS AND PENAL MEDIATION IN TRIVIAL OR INSIGNIFICANCE CRIMINAL 
CASES SETTLEMENT BASED ON INDONESIAN LOCAL WISDOM 
 
Umi Rozah 
Criminal Law Departement, UniversitasDiponegoro Jl. Prof. Sudarto, SH. Tembalang Semarang – Indonesia 

 
 

ABSTRACT 
 

One of functions of law system is as a tool of social integration through settlement of dispute. The basic function of legal system 
is to offer machinery and a place where people can go to resolve their conflicts and settle their disputes. Existence of law as a 
social integration realized by the court which have tasks to solve social conflicts in social relationship in the society.  Social 
conflict could be appearance such as crimes or offences that violate of the rights, or things or interests of victim or society. Here, 
the criminal law works to prevent and protect the rights or things, or interests of victim from violation. Through the criminal 
justice process all criminal matters be solved with the end of sentencing, for all cases that proofed all elements of punishment, 
also for the trivial or insignificance cases. Indonesia has any local wisdom to solve the trivial or insignificance cases without 
punishment. There are forgiveness and penal mediation which prevailed in Masyarakat Adat  Lampung and Masyarakat Adat 
Bali as a communal society. This paper is based on research that done in Masyarakat Adat Lampung and Bali on how they solve 
some trivial or insignificance criminal cases by forgiveness and penal mediation as an alternative of settlement in criminal 
matters. 
 
Keywords: forgiveness and penal mediation, trivial or insignificance criminal cases. 

 
 
 
INTRODUCTION 

 
Indonesian Costitution Undang-Undang Dasar Negara Republik Indonesia 1945 amandemen ke-4, formulated in an Article 1 
paragraph (3) that Indonesia is the rule of law state. One of functions of law system is as a tool of social integration through 
settlement of dispute, as Friedman said that the basic legal function is to offer machinery and a place where people can go to 
resolve their conflicts and settle their disputes. Existence of  law as a social integration realized by the court which have  tasks  to 
solve social conflicts in social relationship in the society .  Social conflict could be appearance such as crimes or offences that 
violate of the rights, or things or interests of victim. Here, the criminal law works to prevent and protect the rigths or things, or 
interests of victim from violation. Generally, through the criminal justice process, the offender who commits an offence get some 
examinations according to certain procedure of criminal justice process. Here, the offender have to face so long process from 
investigation stage until execution stage, and the victim have no place to express his/her interest related to his/her damage cause 
of offender’s action. 
 
Criminal justice process in Indonesia based on Indonesian Code of Procedure Criminal Justice (KitabUndang-Undang Hukum 
Acara Pidana / KUHAP)  Number 8/1981 that regulates on criminal justice process from investigation stage, prosecution stage, 
examination in the court and execution of sentencing stage .  We need so long chain to solve one case from investigation until 
execution of offender. We have to waste many money, many time, and many energy just to solve one case, especially 
light/minor/trivial/insignificance cases. 
 
Recently, in penal theories  and  criminal justice practices  have undergone of significance development along with researches of 
social science, pathology, and other knowledge, which influenced to punishment, sentencing, and criminal justice concept.  The 
concept of punishment and sentencing start to develop from the classic school which has center on the action that committed by 
the offender.  So punishment is logical consequences of the action, and the aim of punishment is revenge (retributive purpose of 
punishment). On the other way, modern school give a meaning of punishment and sentencing not merely logical consequence 
that following the action like in a revenge theory, but punishment and sentencing have some aims to protect of society against 
crimes, to protect and rehabilitate of the offender, and also to protect of victim . 
 
Recent,  at  International development on criminal justice concept and procedure to handle criminal cases in  many countries 
introduced of penal mediation as a settlement dispute in criminal matters ( penal mediation, mediation penal, mediation in 
criminal matters, victim - offender mediation), as a part in criminal justice system.  Initially, mediation model just works to solve 
private matters, but now many countries use it to solve criminal matters. In the restorative justice context, aim of penal mediation 
is to restore of victim’s rights.  Through penal mediation we don’t need to bring any cases to the traditional criminal justice 
process, but everything related to criminal matters was solved inside. 
 
Indonesia as a country which has many cultures and ethnic groups that known as a plural nation.  Each ethnic group in Indonesia 
has a customs as way of live and way to solve any conflict in their community included in criminal matters, especially on the 
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DOMINATION OF FAMILY OWNED CORPORATIONS AND PROBLEMS OF CORPORATE 
GOVERNANCE IN EMERGING MARKETS 
 
Malik M. Hafeez 
The Islamia University of Bahawalpur, Pakistan 

 
 

ABSTRACT 
 

Good corporate governance contributes to sustainable economic development by enhancing the performance of the companies 
and increasing their access to outside capital. The experiences of the developed countries reveal that good corporate governance 
can reduce risk, stimulate performance, improve access to capital markets, enhance the marketability of goods and services, 
improve leadership, increase the value of the corporations, enable the corporations to acquire external finances  easily   at a 
lower cost. The dispersed ownership and separation between ownership and control resulted corporate governance problems 
including agency cost in developed and emerging economies. The good corporate governance practices and concentration of 
share ownership in the baskets of a group of institutions gave them monitoring responsibility to the corporate issues in the 
western financial markets. However, the corporate governance problems including managerial opportunism still exist in 
developing economies, where   family owned enterprises control their stock markets. The developing and emerging economies 
are constantly confronted with issues such as the lack of property rights, the abuse of minority shareholders and contract 
violations. For a strong impact of corporate governance measures on the economy, a set of democratic norms, market 
institutions and effective legal system should be set up. Over the past decade reforms in corporate governance driven by events 
such as the 1997 Asian financial crisis, major corporate scandals (such as Enron and WorldCom) and the globalization of 
capital markets have  become an important global policy agenda. Economic development requires a modern, transparent 
corporate governance infrastructure based on efficient capital markets. This paper evaluates the possible monitoring role of 
company’s creditors and auditors, arguing that a well-developed corporate governance structure, including accounting 
infrastructure and creditors vigilance, would promote long-term corporate stability and economic prosperity. 
 
Key words: Corporate governance, family-owned firms, corporate monitoring, creditors, auditors, long-term corporate stability, 
agency theory.     

 
 
 

1. Introduction 

The experiences of the developed economies reveals that a good corporate governance can reduce risk, stimulate performance, 
improve access to capital markets, enhance the marketability of goods and services, improve leadership, increase the value of the 
corporations, enable the corporation to acquire external finances more easily at a lower cost. However, in case of developing and 
emerging economies, the need for corporate governance extends beyond resolving problems resulting from the separation of 
ownership and control. The developing and emerging capital markets are continuously dealing with the issues such as the lack of 
property rights and agency problems, the abuse of minority shareholders, family dominated ownership and   contractual 
violations. Therefore many developing economies implemented reforms of corporate governance  that were driven by   
international donors, for instance, the corporate governance related development agenda promoted by the World Bank  and 
OECD.1 

The corporate governance is a framework wherein companies are run or governed. The governance framework is established and 
set by law, by rules and regulations such as the company’s own constitution that is made by those who own and fund the 
company. The corporate governance mechanism involving   both rules and institutions may differ from country to country, 
because it owes much to history and culture, but its effectiveness depends upon its rationality and reliance of the corporate actors 
including the management and rest of the corporate constituency. For instance, the main weaknesses of the legal and judicial 
system weaken property rights and contract enforcement.  

However, in family owned corporations, the equity ownership devolves through inheritance wherein the shareholders have 
complete control of companies as their personal business and they do not care to the corporate issues.2 They run the companies as 
their own personal property to gain financial benefits, through oppression with minority and utilize the company loan for their 
own benefits instead of company long-term corporate stability. Therefore effective corporate governance framework requires 
their monitoring through creditors who fund the company as well as competent and responsible board of auditors. The 
responsible monitoring behavior of the corporate auditors depends upon to the realization and an effective enforcement of their 
professional and fiduciary duties. The governance framework changes shape and develops through time. The corporate 
governance standards are determined by the measures that companies take for themselves, either voluntarily or otherwise, to 
improve their governance structure. 

                                                 
1  Farooq Sobhan and Wendy Werner, A Comparative Analysis of Corporate Governance in South  Asia: Charting a Roadmap for 

Bangladesh (Bangladesh Enterprise Institute 2003) 2-4 
2  Sobhan and Werner, 16-22 


